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MISC(J) CASE NO. 35/19 
T.S.CASE NO.29/16 
 

 
11-09-2019: Petitioner/plaintiff is represented. O.P./defendant is absent. 

The petitioner/plaintiff has filed the petition under Or.9 Rule 

IX, R/W Sec.151 CPC praying for restoration of the suit.  

In this petition, the petitioner stated that the case was 

posted on 06-04-2019 for N/O. On the fixed date, the 

engaged advocate of the plaintiff could not take step in the 

case as the case was not entered in the case diary 

maintained by the advocate’s clerk and instead of 06-04-

2019 it was entered as 16-04-2019 for N/O. On 16-04-2019 

the engaged advocate appeared in the case and then only it 

is found that the case is already dismissed on 06-04-2019for 

default of the plaintiff. On the other hand, the plaintiff was 

also suffering from acute illness and went for treatment for 

which he also could not appear in the suit. It is stated that 

the engaged advocate of the plaintiff was badly engaged in 

the marriage of himself and that caused him absent in the 

Court as well as in the suit also and as such prior to the date 

of dismissal also the step of theplaintiff could not be 

takenon some dates. The plaintiff has already submitted the 

examination-in-chief of the P.W.1 & 2. Step was already 

taken for official PWs and one official person appeared also 

but could not examine as he did not possess the relevant 

documents and at this stage if the suit is not restored the 

plaintiff shall suffer irreparable loss which cannot be 

compensated. Hence the plaintiff has prayed to allow the 

petition and restore the suit. 

The O.P. has not appeared in this case even after receiving 

notice and the case proceeded ex-parte. 
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11-09-2019Perused CR. Fixed date of a case is updated in Cause List and 

is uploaded in the CISregularly; as such there is rarely any 

scope of wrong date from the end of the Court. The sole 

reason shown as cause of absence on fixed date i.e. on 

06/04/2019 is that the fixed date was wrongly noted as 

16/04/2019 by the Advocate’s clerk in his diary. 16/04/2019 

is holiday due to the occasion of Bihu and the Court opened 

on 17/04/2019. Hence it is completely false that on 

16/04/2019 the engaged Advocate appeared in the case and 

found that the case was already dismissed on 06/04/2019. 

As the Court was closed on 16/04/2019, the engaged 

Advocate cannot come to the Court on 16/04/2019 and find 

that the suit was already dismissed on 06/04/2019. 

Moreover the plaintiff was absent in TS No. 29/16 not only 

on single date but was absent on 06/03/2019, 30/03/2019 

and 06/04/2019 without any step. Due to absence of the 

plaintiff on three consecutive dates, the suit was ultimately 

dismissed on 06/04/2019. The plaintiff’s side has remained 

traceless for three dates and neither the Ld. Advocate of the 

plaintiff nor the Advocate’s clerk bothered to appear on 

those three dates whereas the suit was pending at the stage 

of official PW. The ground that the Ld. Advocate of the 

plaintiff was absent in the Court as well as in cases due to 

remaining badly engaged in his own marriage cannot be 

accepted as one of the causes of absence on fixed date; 

because advocacy being a paid profession the Ld. Advocate 

cannot escape from his duty of representing his client in a 

suit due to the reason of remaining busy in his marriage. As 

the plaintiff has submitted this instant petition describing 

false facts, the plaintiff has failed to show sufficient cause 

for his non-appearance on fixed date. Hence the restoration 

prayer is rejected. 

This case is disposed of accordingly. 
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